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And louder sing
For every tatter in its mortal dress.

W. B. Yeats, ‘Sailing to Byzantium’.
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Preface and acknowledgements

This book grows out of work I was privileged to do as the International
Law Commission’s fifth and final Special Rapporteur on State Responsi-
bility. The State Responsibility project was conceived in the 1920s and
was one focus of the League of Nations Conference for the Codification of
International Law held at The Hague in 1930. That conference failed to
produce any results. Following the creation of the International Law
Commission (ILC) in 1948, the subject was identified as one of the initial
topics for codification, and work on it resumed in 1955. Again, it got
nowhere. The subject was reconceived under the inspired leadership of
Roberto Ago in 1962, worked on (at times intensively, at times sporadic-
ally) in the period 1963–96 under Special Rapporteurs Ago, Riphagen and
Arangio-Ruiz, and completed on first reading in 1996. The second read-
ing process was completed during the years 1998–2001. It saw as its
immediate outcome UN General Assembly Resolution 56/83 of 12 Decem-
ber 2001, which annexed the text of the ILC Articles on the Responsi-
bility of States for Internationally Wrongful Acts (hereafter ARSIWA or
‘the ILC Articles’) and ‘commend[ed] them to the attention of Govern-
ments without prejudice to the question of their future adoption or
other appropriate action’. Three years later there was a further debate,
leading to the adoption by consensus of General Assembly Resolution 59/
35 on 2 December 2004, again deferring any decision on the final form of
the Articles; similar debates occurred in 2007 and 2010. The texts of
these resolutions form Appendix 2. The text of the ILC Articles them-
selves forms Appendix 1.

Subsequently the ILC moved to projects on diplomatic protection
(completed in 2006) and the responsibility of international organizations
(completed in 2010).
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So far as the responsibility of states is concerned, the present book
covers much the same subject matter as the ILC Articles. It is intended to
provide an analysis and critical review of the present law and its func-
tioning. Inevitably, there were many things the ILC did not say which
need to be said, including matters where the ILC declined to deal with
various issues – for example, the responsibility of states for the acts of
international organizations.

In addition, this book covers certain issues of dispute settlement in
relation to responsibility, and discusses questions concerning the con-
nection between institutions and rules of responsibility, including the
connection between action taken by international organizations, for
example by the UN Security Council under Chapter VII of the UN Char-
ter, and the link between the rules of responsibility and judicial settle-
ment, for example in the context of countermeasures.

Like the ILC’s work, this book does not attempt (except incidentally) to
elaborate on the content of the primary international obligations breach
of which gives rise to responsibility. It thus accepts the distinction
between primary and secondary obligations, if not as fundamental then
at least as a working device to limit the scope of the subject. The
distinction itself and the criticisms that have been made of it are
explored in Chapter 2.

Nor does this book examine in detail special features of the working of
particular regimes in the field of responsibility (e.g. the human rights
regimes, the World Trade Organization), except where this is useful in
order to illustrate or shed light on the general law.

The book incorporates certain material from the author’s four Reports
on State Responsibility and otherwritings. But the attempt has beenmade
to synthesise this material, together with subsequent developments and
government comments on the ILC’s work and to reflect on the resulting
debate. At the same time, the work seeks to place the rules of state
responsibility within the framework and dynamic of international law.

* * *

A large number of people have contributed to this work, directly or
indirectly. They include my colleagues on the ILC in the years
1998–2001 – especially the four chairs of the Drafting Committee, Bruno
Simma, Enrique Candioti, Giorgio Gaja and Peter Tomka, and others
including John Dugard, Gerhard Hafner, Djamchid Momtaz, my ever
faithful adversary and friend Alain Pellet, Robert Rosenstock, Bernardo
Sepúlveda, Chusei Yamada and the late Ian Brownlie. On the Secretariat,
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Mahnoush Arsanjani, Virginia Morris and Arnold Pronto were unfail-
ingly helpful. My New York University interns were terrific – especially
Jacqueline Peel and Simon Olleson. The former helped greatly with the
commentaries; the latter became a constant professional companion. At
Cambridge I had a stream of bright and lively graduate students who
stayed on for a year or so as associates. Those who helped with this book
were Anna Cowan, Callista Harris, Cameron Miles, Rowan Nicholson,
Federica Paddeu and Tiina Pajuste. At Cambridge University Press, Finola
O’Sullivan was patience personified. My thanks to all of them.
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AC Appeal Cases (UK)
ACHR American Convention on Human Rights, 22

November 1969, OAS Treaty Series No. 36
ADP Articles on Diplomatic Protection, ILC Report 2006,

UN Doc. A/61/10
ADP Commentary Commentary to Articles on Diplomatic Protection,

ILC Report 2006, UN Doc. A/61/10
AFDI Annuaire français de droit international
AJIL American Journal of International Law
AJIL Spec. Supp. American Journal of International Law Special

Supplement
AJLH Australian Journal of Legal History
Ann. de l’Inst. Annuaire de l’Institut de droit international
APD Archives de Philosophie du Droit
APIL Australian Practice in International Law

(as published in the Australian Yearbook of
International Law)

Arb. Int. Arbitration International
ARSIWA ILC Articles on the Responsibility of States

for Internationally Wrongful Acts, ILC
Ybk 2001/II(2), 26

ARSIWA
Commentary

Commentary to the ILC Articles on Responsibility of
States for Internationally Wrongful Acts, ILC Ybk
2001/II(2) 31, reprinted in J. Crawford (ed.), The
International Law Commission’s Articles on State
Responsibility: Introduction, Text and Commentaries
(Cambridge University Press, 2002)
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Commentary to the ILC Draft Articles on the
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Arts. 1–35 S. Rosenne (ed.), The International

Law Commission’s Draft Articles on
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Nijhoff, 1991)
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